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be incurred by the sponsoring organiza-
tion and alternate sources of funds 
available to the sponsoring organiza-
tion. 

(6) Upon expiration of the time allot-
ted to the sponsoring organization for 
initiating or expanding Program oper-
ations in day care homes, the State 
agency shall obtain and review docu-
mentation of activities performed and 
costs incurred by the sponsoring orga-
nization under the terms of the start-
up or expansion agreement. If the spon-
soring organization has not made every 
reasonable effort to carry out the ac-
tivities specified in the agreement, the 
State agency shall demand repayment 
of all or part of the payment. The spon-
soring organization may retain start-
up or expansion payments for all day 
care homes which initiate Program op-
erations. However, no sponsoring orga-
nization may retain any start-up or ex-
pansion payments in excess of its ac-
tual costs for the expenditures speci-
fied in the agreement. 

[47 FR 36527, Aug. 20, 1982; 47 FR 46072, Oct. 
15, 1982, as amended at 53 FR 52590, Dec. 28, 
1988; 63 FR 9728, Feb. 26, 1998; 67 FR 43490, 
June 27, 2002]

§ 226.13 Food service payments to 
sponsoring organizations for day 
care homes. 

(a) Payments shall be made only to 
sponsoring organizations operating 
under an agreement with the State 
agency for the meal types specified in 
the agreement served to enrolled non-
resident children and eligible enrolled 
children of day care home providers, at 
approved day care homes. 

(b) Each sponsoring organization 
shall report each month to the State 
agency the total number of meals, by 
type (breakfasts, lunches, suppers, and 
supplements) and by category (tier I 
and tier II), served to children enrolled 
in approved day care homes. 

(c) Each sponsoring organization 
shall receive payment for meals served 
to children enrolled in approved day 
care homes at the tier I and tier II re-
imbursement rates, as applicable, and 
as established by law and adjusted in 
accordance with § 226.4. However, the 
rates for lunches and suppers shall be 
reduced by the value of commodities 
established under § 226.5(b) for all spon-

soring organizations for day care 
homes which have elected to receive 
commodities. For tier I day care 
homes, the full amount of food service 
payments shall be disbursed to each 
day care home on the basis of the num-
ber of meals served, by type, to en-
rolled children. For tier II day care 
homes, the full amount of food service 
payments shall be disbursed to each 
day care home on the basis of the num-
ber of meals served to enrolled children 
by type, and by category (tier I and 
tier II) as determined in accordance 
with paragraphs (d)(2) and (d)(3) of this 
section. However, the sponsoring orga-
nization may withhold from Program 
payments to each home an amount 
equal to costs incurred for the provi-
sion of Program foodstuffs or meals by 
the sponsoring organization on behalf 
of the home and with the home pro-
vider’s written consent. 

(d) As applicable, each sponsoring or-
ganization for day care homes shall: 

(1) Require that tier I day care homes 
submit the number of meals served, by 
type, to enrolled children. 

(2) Require that tier II day care 
homes in which the provider elects not 
to have the sponsoring organization 
identify enrolled children who are eli-
gible for free or reduced price meals 
submit the number of meals served, by 
type, to enrolled children. 

(3) Not more frequently than annu-
ally, select one of the methods de-
scribed in paragraphs (d)(3) (i)–(iii) of 
this section for all tier II day care 
homes in which the provider elects to 
have the sponsoring organization iden-
tify enrolled children who are eligible 
for free or reduced price meals. In such 
homes, the sponsoring organization 
shall either: 

(i) Require that such day care homes 
submit the number and types of meals 
served each day to each enrolled child 
by name. The sponsoring organization 
shall use the information submitted by 
the homes to produce an actual count, 
by type and by category (tier I and tier 
II), of meals served in the homes; or 

(ii) Establish claiming percentages, 
not less frequently than semiannually, 
for each such day care home on the 
basis of one month’s data concerning 
the number of enrolled children deter-
mined eligible for free or reduced-price 
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meals. Sponsoring organizations shall 
obtain one month’s data by collecting 
either enrollment lists (which show the 
name of each enrolled child in the day 
care home), or attendance lists (which 
show, by days or meals, the rate of par-
ticipation of each enrolled child in the 
day care home). The State agency may 
require a sponsoring organization to 
recalculate the claiming percentage for 
any of its day care homes before the re-
quired semiannual calculation if the 
State agency has reason to believe that 
a home’s percentage of income-eligible 
children has changed significantly or 
was incorrectly established in the pre-
vious calculation. Under this system, 
day care homes shall be required to 
submit the number of meals served, by 
type, to enrolled children; or 

(iii) Determine a blended per-meal 
rate of reimbursement, not less fre-
quently than semiannually, for each 
such day care home by adding the prod-
ucts obtained by multiplying the appli-
cable rates of reimbursement for each 
category (tier I and tier II) by the 
claiming percentage for that category, 
as established in accordance with para-
graph (d)(3)(ii) of this section. The 
State agency may require a sponsoring 
organization to recalculate the blended 
rate for any of its day care homes be-
fore the required semiannual calcula-
tion if the State agency has reason to 
believe that a home’s percentage of in-
come-eligible children has changed sig-
nificantly or was incorrectly estab-
lished in the previous calculation. 
Under this system, day care homes 
shall be required to submit the number 
of meals served, by type, to enrolled 
children. 

[47 FR 36527, Aug. 20, 1982, as amended at 62 
FR 903, Jan. 7, 1997; 62 FR 5519, Feb. 6, 1997; 
63 FR 9105, Feb. 24, 1998]

§ 226.14 Claims against institutions. 
(a) State agencies shall disallow any 

portion of a claim for reimbursement 
and recover any payment to an institu-
tion not properly payable under this 
part. State agencies may consider 
claims for reimbursement not properly 
payable if an institution does not com-
ply with the recordkeeping require-
ments contained in this part. The 
State agency may permit institutions 
to pay overclaims over a period of one 

or more years. However, the State 
agency must assess interest beginning 
with the initial demand for remittance. 
Further, when an institution requests 
and is granted an administrative re-
view of the State agency’s overpay-
ment demand, the State agency is pro-
hibited from taking action to collect or 
offset the overpayment until the ad-
ministrative review is concluded. The 
State agency must maintain search-
able records of funds recovery activi-
ties. If the State agency determines 
that a sponsoring organization of cen-
ters has spent more than 15 percent of 
its meal reimbursements for a budget 
year for administrative costs (or more 
than any higher limit established pur-
suant to a waiver granted under 
§ 226.6(f)(3)), the State agency must 
take appropriate fiscal action. In addi-
tion, except with approval from the ap-
propriate FNSRO, State agencies shall 
consider claims for reimbursement not 
payable when an institution fails to 
comply with the recordkeeping re-
quirements that pertain to records di-
rectly supporting claims for reimburse-
ment. Records that directly support 
claims for reimbursement include, but 
are not limited to, daily meal counts, 
menu records, and enrollment and at-
tendance records, as required by 
§ 226.15(e). State agencies shall assert 
overclaims against any sponsoring or-
ganization of day care homes which 
misclassifies a day care home as a tier 
I day care home unless the 
misclassification is determined to be 
inadvertent under guidance issued by 
FNS. However, the State agency shall 
notify the institution of the reasons for 
any disallowance or demand for repay-
ment, and allow the institution full op-
portunity to submit evidence on appeal 
as provided for in § 226.6(k). Miminum 
State agency collection procedures for 
unearned payments shall include: 

(1) Written demand to the institution 
for the return of improper payments; 
(2) if, after 30 calendar days, the insti-
tution fails to remit full payment or 
agree to a satisfactory repayment 
schedule, a second written demand for 
the return of improper payments sent 
by certified mail return receipt re-
quested; and (3) if, after 60 calendar 
days, the institution fails to remit full 
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